UPON THE 


Laſt Year's SCHEME, | 


f 3 * 


The better Regulating PROCEED= 
INGS in the ECCLESIASTICAL 
CouRTs. On. 
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Laſt Year's SCHEME, 


FOR 


The 1 Repulating Piockip⸗ = 


INGS in the ECCLESIASTICAL 
 CouRTs. 


_—_ X3AVING obſerved that 
e SEN 8 | 
8 a Scheme, which was 
Hf publithed laſt Year, 
N jor the better reg ating 
Proceedings in the He- 


cleft ical Courts, has met with Ap- 
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8 | probation, and that Reference is 
had to it, 9 Revival, on | 
Occaſion 8 another Scheme of” the 


ſame Complexion, which has been 
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lately publiſhed ; as if the former 

were proper, and unexceptionable, 
in the material Articles of it, and 
only wanted Sanction to become a 
Law of the Church: It is not in 


my Power, not to fay, that I look 


upon the former, as even more 
dangerous than the preſent ; not 
only as it extends to Things not 
comprehended in the preſent, but 
becauſe it appears, to me, as cum 
buſtible Matter, which is prepared 
to be ſet on Fire at the firſt Op- 


portunity; or, a Scheme, which 


would be readily admitted in Ex- 
change for the latter: I ſhall there- 
fore make it my Aim to ſhew the 
Tendency of the ſeveral Parts of 
it, and if what I offer may be of 
Weight, the Defence againſt the 
former will prove of equal Uſe 
agalnſt the latter, which is alſo of 
ſuch a Nature, that Words need 
not be ſpared, which can ſhew a 
Diflike of it. 5 ; 


Tais 


2 * « $ .t 
Ear ts 


wa * | 
4 Tris Scheme AM general- 


f ly, of three Parts; but, through- 
out the Whole, appears t to re the | 
hp ſame End 1 in View. 


2 ONE Part of i tends to weaken 


' the Eccleſiaſtical Diſcipline, by 
abrogating ex Oppicro Proceedings, 
except in the Caſe of the Clergy, 1 
tand Officers and Servants of the „ 
= . ea 1 = 
1 In another, it propoſes to ab. 
— liſh the * red Diſabilities C 1 
' communication, as well in Crimi- — 
- _ nal, as Civil Matters; and where _ : 
; the ſabject Matter is of ,, L 
ral Nature, it propoles to abrogate 1 
F. communication. | 
1 Thirdly, It 1s _ View of - 1 
this Scheme, to deprive Officials =: i 
F | 


»The Words in the Original Scheme were 
Legal Diſabilities ; bur J have put Civil in the 5 
Room of Legal, becauſe I find, that this Part | 
Of the Scheme: being thus altered, would have 4 


S bäeen approved of. 


* . Ae # 
Wa.) 
Jy. 1 


2 
fs 
3 


ing sag alnſt t 


their Privilege, with Regard ro 
the Diſpoſal of the Comutation 


Money. 


5 SHALL confine myſelf to 


ſome general Obſervations, which 


will fall under theſe. three Heads 


of this Scheme, avoiding particular | 


Objections, for theſe would render 


it difficult to know where to make 


an End. 


PIR Str, * ex. Office 1 Proceed 


he Laity are abro- | 
gated; or, whic h is the ſame 
Thing, altered into the Method 
here propoſed, it will render the 
Correction of Sin generally im- 


practicable, whenever the Offender 


has any Influence in the Manage- 


ment of the Affairs of a Parilh, 


becauſe it is made neceſſary that. 


OI 


there be { {our Perſons, at aſt to 
ſuſtain the Accuſation and Pr oof, two. 


of whom are toenter into Bond, 518. 
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the * Promoter, and one Surety, at 
leaſt, that the Promoter will pro- 
Jets with Effect, and pay double 
Coſts, if he fails in the Action. The 
Produoter. to be bound in the Sum 
of twenty Pounds, and the Surety in 
the Sum of ten Pounds, and cach 
of them to juſtify, on Oath, that 
they are reſpectively Würth ſo 
much. But how can ſo many be 
often ſound, who will be willing | 
to incur the Diſpleaſure of a pow- 
erful Neighbour, and undergo ſuch 
PIPES Loads and Requites. 


IT is now geren Years fince 


the Church, by the Aboliton of 


the ex Officio Oath, was diſcharged 


from proceeding to Sentence on 
ex Officio Citations, where there 


was only a Suſpicion of the Crime. 


| The Method, at Preſent, in exs : 


Offici C10 


* Who i: 15 not to "6 of the Appointment of 


the Judge, tho' the Law requires two Wit- 
neſſes to the Proof of every Fact, and the Sul. 
Picion is to li apud Ordinarium. 


* 4 
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5 " 6) 
dis Proceedings 1 is, That if there 


is no ſufficient Evidence to prove 
the Fact, the Perſon ſuſpected re- 
ceives a Check, for giving Cauſe 
of: Suſpicion, witch agrees with 


cehſorial Laws, and then is diſ- 


miſſed, tho the Suſpicion is pre- 
: fared: to lie, as well ahh, Ordina- 
rium, as apud Ahos ; and this is 
all that ever 1s done (if ever the 
Proceſs is iſſued in theſe Caſes) 
when Perſons are cited on the ex 
Officio Procecding, and the Evi- 
_ dence appears defective: And 
were it not for the Dread of ſome 
ſuch Cenſorial Power, all Indecen- 
cies, which border upon, and are 
productive of Sin, would be prac- 
tiſed, even chat the leaſt 
5 Shame or Reſtraint. Where then 
is the Evil, or Cauſe of Complaint, 
if the Appearances, and Inchoati- 
ons of Sin, are in this Manner re- 
buked, and not chaſtiſed wit 
Harthneſs ? Our Saviour laid only, 
That 
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That his Toke abs eaſy ; but cin 
he calls his Diſcipline a Yoke ; 


and where-ever the Religion of 


Chriſt 18 proſeſſed in Earneſt, there 
mult be ſuch Reſtraints upon. HE 


Manners, otherwiſe they will ga- 
ther Strength, and grow up intb 
notorious Vices; which Reſtraints 
are ſo far from being repugnant to 
Civil Liberty, that they are a main 
Support to Honeſty and juſtice, 


which are the Baſis of it. And if 


Offences of greater Scandal are 
committed, and there happens * 
Failure of Proof, the Cauſe is alſo 
diſmiſſed, with no other 1 

than heightning the Rebuke, 
Expreſſion of Disſavour. Is Eat 

any thing therefore in the Proceed- 
ing unſaitable ? Nothing, unleſs it 
be ſuppoſed, that Men can't be 

worſe than they are; ſor if that 
were the Caſe, it would be impro- 
per to continue a Remedy v hich. 


does 


18 


does no Good, as it would be ſtill 


more ulld to ſuffer it to ſub- 
tft, if it did more Harm than 


Good; but no ſerious Man can ſay 


either the one or the other of this 
Remedy. What then can be the 
End, or View, of aboliſhing it? I 
| think may venture to affirm; None, 
that will long be creditably ſup- 
ported; for, as 1t appears, that a 
total Diſſolution of Manners would 


follow the Repeal of the Proceeding, 
I can make no doubt, but that Per- 


{ons of Virtue and Subſtance, ä 
ſoon diflike a Purſuit, "which, by 


ſetting Men free 1 the Fear of 


being puniſbed for leſſer Crimes, 


neceſſarily leads to encourage the 


moſt dangerous. 


A Man ſhoold: be cautious 1n 


aſſerting an avowed inconteſtable 
Truth, becauſe it may ſeem to 
imply, as if there were ſome 
. that 


2 
3 
7 0 

7 
Ly F; 
by 
4 
bl 

. N % 

# 

N 
0 * ; 
'2 

oy 

* 


TTT 


* 
* * 
« 2 Le 2 
A ! 


8 
4 
* 
1 
> 
7 
8 1 1 ; 
3 
4 
1 
1 7 


2 

* 
. 

* 
> 
I 

$ No 

T4 

6 * 
. 

1 SG 
4 
. 
1 
3 

4 * 


_ 
C4 #4 BL 212 
r 


5 2 — 
— 4” — — a „ * 


IA, 


that diſowned But, far 


from any ſuch "Anflenation: } 
ſhall lay it down as a Principle, 
that a good Chriſtian is a ſynoni- 


mous Word for a good Subject; 


and if this 18 true, it cannot but 


| likewiſe appear, that it muſt 

needs unavoidably affect the 

Safety of a Common-wealth, if 

the i and Overſeers of the 
: Church are diſcharged from a Care 
of their Office, which binds ſuch 
a Number of Men, at leaſt, by 
Reſtraint, not to violate- Chriſtian : 
Duties, and often contributes to 
; habituate to the Practice of them. 
This Care of the Church was exer- 


ciſed by St. Paul, as an Obligation of 


his Office, when Complaint: againſt 
Offenders required it, and that he 
had received his c -harge from 
Fj Chrift, and that it was a Part of his 
Commiſſion, we have no more Rea- 
ſon to doubt of it, than of any 
other Clauſe of * Commiſſion, 


C Which 
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Iich was ſupported by 4 Miracle. 


And, to come to Particulars, in 


'2. Cor. Chap. xii and xiif, he 
Yenounces an ex Officio Vilitation = 
But who were to be ſubjected to it 5 

There was no Occaſion to declare 
it now, for he had publiſhed it 
before, 1 Cor. v. 11. It was not 
only Preſbyters and Deacons, but 
every Individual of the Flock of 

_ Chriſt, judaiſing, or unjudaiſing 
ait 0 Elders, every Man, that 


called hunſell a Brother; And 


what was to be the Ground af the | 
Proceeding ? The very ſame, as 
agrecably t to that Rule, is practifed | 
at preſent ; namely, Common” Re- 


port among g good Men, 1 Cor. v. 1. 


Where then is the ira be- 


tween the Law fulneſs of that, and 
the preſent V tfitation ; if every 


Member of; the Chi arch of Chriſt, * 
as W ell as Prieſts and Deacons, 
was ſubjected to it, if Comman 
Report, among good Men, was to 
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be the Ground of it, if every 
Member of the Church, as well #; 
Prieſts and Deacons, were the Ob- 


jects of it, there is no more Rea- 


a for the Overſeers of the Church 


to admit of Devices to exempt 
themſelves from it, than there was 


will lighten the Charge, if we caſt 
our Burthen upon him, and tem- 


per our Zeal with Reet r 28 
| dence ; which, as it is the ſtrongeſt 
: Support of. Temporal Eſtabliſh- 
ments, is alſo ſo far abſolutely ne- 
ceſſary in the Spiritual, as it ken 


ders a Proceeding of eternal Per- 


manency eaſier in the Execution, 


and leſs liable to the Exceptions of 
Gainſayers; and ! call it of eter- 
nal Permanency, not only becauſe 


of the Inſtitution, but becauſe ol 
the plain evident Grounds of * 
for, if all Men, as well as Prie ſts 
and Deacons, are adopted 1 the Fa- 

C 2 W 


Apoſtle himſelf. Is it 


becauſe it is onerous? But Chriſt 


629 


ha and called the Sons of God, 
and Brothers of Chriſt, and ada 


Partakers of the Kingdom of Hea- 


ven, and of Divine Grace, and of 
Baptiſm, and the Conimaninion of 


the Body and Blood of Chriſt; 


there is no Privilege, or Healing of 


the Soul, or Medicinal Correction 


to draw Men to repent, and live 


| godly and quietly in this preſent 
Life, leſs neceſſary to one Man 


TU to another; and if there are 


Conſiderations, which, in one 
View, make! My more foiteble for 
the Clergy be ſubjected 
to this Iikipline than others, 
there are allo Reaſons, too plain 
to admit of Explanation, which, 
in another View, make it more 


5 neceſſary for the People than the 
Clergy: „ 


Ir is likewiſe the declared In- 
tention of this Scheme, to abrogate 


the. E wil Diſabilities of . 


munication, 
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Pr as well in Criminal, 
Civil Matters. To abrogate 
en in Criminal Matters, ſeems 
contrary to the Analogy of the 
Apoſtolical Doctrine, . 


The Inceſtuous Perſon, according 


to the Tradition of the Church, 
was delivered over to a bodily 
D.iſeaſe, to humble and correct the 
Perverſneſs of his Mind, and bring 


him to a ſpeedy n.. 


"BT would be in vain to attempt. 
to prove, that legal Diſabilities | 
were not inſtituted to correſpond 
with this Proceeding ; and as the 
Diſabilities are PER. from the 
_ earlieſt Ages, when Men, as yet, 
took Care not to 1 from 


Apoſtolical Analogy, and to juſtify 


their Conduct by that Rule, the Law 
of Diſabilities will reſt upon this 
Original, till Lights are recovered, 
which may give a more reaſonable 


Account of their Inſtitution. 
e No W. 
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Nov, if, contrary to this Apo- 


ſtolical Analogy, the Church ſhould 
be ſtripped of theſe diſabling 


Powers, Is it hard to foreſee, that 
all good Order will be perplexed, 
and, in many Inſtances, diſſolved 


by +? How ſhall we controul an 
immoral Papiſt 2 By excluding him 
from Communion! ? But what Comm. 


munion? A Communion, which, 


to be a Member of, he . to 


be a greater Sin, than any other he 


15 capable of committing. What 


Reſtraint will Excommunication, 


thus unaſſiſted, lay on ſo many 


Miſcreants, who call themſelves 
Proteſtants ? How, in the Caſe of 


a Jure Patronatus, when a Jury 


of {ix Clergymen, 3 ſix Laymen, 
are ſummoned by the Biſhop, and 


don't appear, will the Summons. 


| hereafter be much regarded, when 
Excommunication ſhall be ſtrip- 
ped of Coercion ? How will the 


Ordinary = 
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Ordinary compel the Patron of 
a Donative to collate to it? He 
| has no other Way, at r but 
by Spiritual Cenſure; but the 
Words of a Prieſt, in pronouncing 


O 


 Excommunication, will ſcarce, of 
- themſelves, prevail on the Patron [ 
of a Donative, not to ſet out all 
the Tythes of his Manor to his 
Tenants, and add them to his an- 
nual Rent: Or 1 the Pariſhioners 


ſhould refuſe to repair their 


Church, Will they be more in- 
duced to do it, when the Diſabi- 


lities of Excommunication are re- 


moved, than they were, when 


they Low they ſhould ſuffer 5 


Inconveniencies of them? And y 
the Apprehenfion c of luffering 1 


18 ſcarce — coercive. 


As to the 11 off this: DiL. 


: abilities, with the Power of er- 
communicating, in Civil Caſes, the 


n ought to he (A any In 


Neality 
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Reality lies) againſt the Excom- 
munication, which only relates to 
Matters of Spiritual Concern, and 
not againſt Diſabilities, which are, 
: generally ſpeaking , themſelves | 
of a Civil Nature; but the Re- 
medy propoſed is ts take off the 
Ex communication and Diſabilities 
both, and to ſubſtitute a Writ of 
Contempt, in lieu of the Methods 
leading to Diſabilities. But how 
then will the Coercion be more 
proper? It ſeems as if it would 
render it inconſiſtent ; for tho' the 
Juriſdiction is to be exerciſed 
by Spiritual Men, the Nature of 
the whole Proceeding 15 to be 
| converted into a Civil Inſtitution. 


THERE Was, indeed, another 
Expedient offered, v:s. to enforce 


the juriſdiction, by inveſting the 


FEccleſiaſtical Court (in Proceedings 
of this Nature) with an Admiralty 
Attachment, that, in theſe Caſes 

| „ the 


obs 
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the Court might ſubſiſt upon its 
own Strength, without the uſual 


Aſſiſtance of the Civil Power: But 


this Demand was, in ſome degree, 


qualified by the Expedient of this 


Writ of Contempt, which is to 


iſſue out of Chancery. I ſay it 


was in ſome degree qualified, aid 
it ſeems to have been done with 
good Reaſon ; for there has ſcarce 
been any time when ſuch Power 
has been aſſumed by the Church; 

and whenever it has been practis a, 
there has been no Plea for it, ex- 


cept lawful Preſcription, "wh "= 


at beſt, the Law looks upon as an 
odious Right. There are ſome In- 


{ſtances of this kind in Spain, where 


Biſhops attach and incarcerate Lay- 
men; but Coporravias, Tom. II. 


de 6 & Requiſetoris, 
diſallows the Lawfulneſs of the 


Practice. He ſays, That if 


it were to be admitted, the 
Courts of the Biſhops would he ito 
: * tended 
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gen ed by. Men in Ar our ; and 

this muſt unavoidably happen in 

E 'the Caſe of an Admuralty Attach- 

| ment, becauſe the Cognizance of 
| die Diſturbance of the Admiralty 
Officers | in the Execution of their 

*Decrees, belongs entirely to them, 
and if a Man Thould wilfully 6 ba 
ſcond, and then be call'd publickly 
five times by the Voice of the 
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1 ROY Cryer, and after ſo many ſeveral 3 
1 Days aſſigned, did not make his 
4 Appearance, he was baniſhd out 
bot the Kingdom, & de Mert up- 

* Hbartenauts au Roy d Angleterre, 
| „„ bee. Years more or leſs, ac 
= cording to the Pleaſure of the 


Admiral. This was the Cuſtom, 
as Helden fays, in his Mare 
(lauſum, or Dominion of the 
Br Frith Seas, in the Time of 

Henry J. and of other Kings both 
 belore and aſter. Whether the 
MOEN claims any ſuch Power 
now. : unkrown to me; but 
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Tn I. 
whatever Methods are uſed it“ 
Caſes of Contumacy by the 
Admiralty in Civil Matters, the 
ſame has been ask'd for enforcing; 
the Decrees made by a Biſhop, ins” 
Civil Matters ; and yet when St! 
Paul, 1 Tim. 1 ili. 3. forbids a Bi- 
ſhop to be a Striker, it is not to 


be found, that he ſaith, except 2 


N Civil C 72 


Ap the Truth is, that he no 


more allows it in Civil than in 
Criminal Caſes, and only admits of 
Cenſure in Clara: Caſes, and 
even that for no leſs than a grie- 


vous Sin; and even the Canonitts 
allow of no- ether Condition „, men- 
tioning Contumacy, or Detyance 


of Authority, as one of the Sins. 
Cova fu. Tom. I. de Excom. E. 
2 forma : But if no Excommuni- 
cation can be pronounced, except 


for a grievous. Sin, the Object x 
the Cenſure in Civil Caſes 15 the 
nw 9 2 Sin 
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( 20 * 5 
Sin of Contumacy, and the Church 
| does not go out of her Way, if 
ile excommunicates where Sin is 
the Object of the Cenſure. But 
es if it be asked, What has the 
{ de, Church to do with theſe Tempo 
1 ral Cauſes, the Cognizance of 
8 gave Occaſion It the Cen- 
1 ſure ? It may be anſwered, No- 
1 thing more with theſe than with 
. other Temporal Cauſes, if the 
— Dddomeodn of the Realm had 
\ > Hot inveſted the Church with this 
| V but ſince it has, the 
1 (Ob vrch, by its own natural n 
b „ may dende Reſiſtance or Dif- 

8 bedience N the Decree, becauſe it 
18--: equ wall finful, whether the 
Cale e Tempe, or whether it 
be Se And in like 
manner, if the whole Le giſlature, 4 
with the People, ſhould 1 1 in the |} 
Aid of the Church to excommuni- I 
cate in Caſes not within the juriſ- 
diction of the Church, it would 

8 be 
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( 11 
be contrary to Law, if the Church 
ſhould refuſe her Aid, when the 
Matter complained af, being a 
grievous Sin, would juſtiſy | the 


| Cenſure of the Church. This has 


been done more than once, with 


Reſp ect to the Violators of Magna 


ne ; and ſuch Requifition may 


be made and complied with, where 
Inconveniencies don't intervene, in 
any like Caſes, where Sin 1s the 


- Object of the Spiritual Cenſure. 


8 Tas Ground on which 4 
People choſe to continue the Bi- 
ſhops, the Arbitrators of their Diſ- 


putes, was no other than this; That 


the Biſhops were the M e ol 

the Prince of Peace, and had the 
Power of godly Cenſure; and the 
| Place where the Eithop at, to de- 
termine upon Secular . of 
1 Right, was, at that Time, called, 
Audientia, or a Seat of Audience 
quly, 1 not a Court; ; and parti- 
E cularly 


and the Nomocanons of Fohannes 


Scholaſlicus, and Photins, ſhew, 
That the Connizance of theſe, and 
ſuch particular Cauſes, Was, at 


length, appropriated to the Biſhops, 


2nd the Decree, or Deciſion, or- 


dained to be Law. 


+ Now, if a Biſhops, as the 
Miniters of the Prince of Peace, 
with the Power of godly Ceaſe, 
* were choſen Arbitrators of theſe 
Controverſies, it is plain, there can 
be no Temporal Power inveſted in 
the Church to enforce her Decrees, 
becauſe the Stream of the Juſtice 
does not iſſue from a Secular, but 
2 Spiritual Fountain; nor will the 
. 5 Writ 


* Vide Father Paul's ' Diſcourſe on Excom- 


munication. 


cularly Matters Matrimonial and 
Teſtamentary, and the Manage- 
ment of the Eſtates of Orphans, | 
Oe. were referred to this Arbi- 
tration. The Nope llæ of Juſtinian, 
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(23) 
Writ 1 Contempt, tho iſſuing 
from Chancery, and not veſted in 
the Church, have any more Power, 


than the Attachment, to make the 
Cognizance of the Biſhop con- 
ſiſtent, until the Cenſure of the 


Biſhop be firſt pronounced: For, 
to keep theſe Matters within their 


proper Channel, the Writ of Con- 
_ tempt can never go before the 


Cenſure, much leſs can it ſuper- 


ſede © Cenſure, without ſuper- 


ſeding the juriſdiction, and de- 


claring the Incompetency of. the 
Judge; for, in the Inſtant that the 
Power of Cantos determines, the 


Power of the Biſhop 1s extinguiſh- 
ed; the Coercion being never in- 


1 to enforce the Decree, but 
| only the Cenlure. And, that this 


15 the Senſe of the Common Law, 
is plain; for the Civil Court tak 
ee ele to poſſeſs itſelf of 


the Cauſe, and tho' the Decree in 
the Ga ile might ſeem to be unjuſt, 


"up 


| Courſe ; 


( 24 * : 
they enquire not into Merits, but 
the Emiſſio Inhabilitatis ſacceeds of 


Ir Temporal Coercion 18 _ 
meſdiately to follow the Delay o 
Refuſal of Obedience, the Varia. : 
tion of the Proceeding neceſſarily 
= prognoſticates the Erection of a 
new Court of Juſtice for theſe 
Matters; But where will be the Be 
nefit or Convenience of it ? There 
can neither (as it would ſeem to 
me) be a Change 1 in the Courſe of 
Juſtice, or the Officers, 
Pleadings: Every thing eſſential 
would remain, except the Biſhop's 
Name with the Cenſure, 
tho' it were changed into another | 


or the 


Puniſhment, the Contumacy or 


Diſobellierice of the Decree would. 
ſtill remain cognizable . the 


5 


as alſo the Writ de Ex- 
| ne capiends, if the Cenſure 


is ſignified, and — made 
ſor the Writ. Ss 


which, 
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( 25 ) 


Biſhop, if the Aid of the Biſhop 


were required by the Legiſlature, 


for Sin will for ever be the Object 0 


of the Cenſure of the Church, 


whether the Nature of the Action 


be Civil or Eccleſiaſtical. 


How then can it be Bid: that: 


Excommunication, in Civil Caſes: 
cognizable by the Biſhop, is im- 
proper, when it is 1mpothble to 
| thew it to be unfitting, if duly 


og in Caſes: where the Bi- 


hop has no Cognizance. 7 * 


what is it, 1 18 propoſed by the 


Change? It muſt be either to re- 
claim a Civil Juriſdiction, which 
has formerly belonged to ſome o- 
ther Part of the Conſtitution, and 
may conſequently be ſuppoſed to 
be practiſed in Uſurpation of the 
Rights of ſome of the Municipal 


Courts of the Realm ; but it 18 


not to reclaim, for there never was 
1 olletizon ; and, as it ap per that 


verſus 2 reſſeron) 
1mproper in Matrimonial Caſes, 
when the Forms and Meanings of | 
5 Marriage Contracts admit of the 
fame Variations; and will there= _ 
fore require to be determined, in 


the Law of Nations is ſo frequent- 


ly:the Rule of Teſtamentary and 


| Matrimonial Caſes, a Municipal 
Jadge, conſidered as ſuch, would 
not admit of the Hearing = theſe 
Cauſes: : Or, perhaps, Exception 
is taken againſt the Conſtitution, 
that the Biſhop is judge; but if | 
the Law is not Municipal, the 
Biſhop is no improper Judge. He 


is not improper in Teſtamentary 


Caſes, when the legal Senſe of 
Words, in other States and Com- 
mon-wealths, ſhall determine the 
Equity of the Cauſe, tho' the le- 
gal Senſe of the ſame Words was 


otherwiſe explained, according to 


the Uſe of them in our o.]-n Laws. 


(Jide Caſes in Parliament, Joubert 


this 


Neither is he 
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this Caſe, by one Law; in that, 


by another, and often by the ge- 
neral Law of Equity: And this 
was the Rule from the Beginning; 5 

for as the ſeveral Parts of the Em- 


pire had then their particular Laws, 


but Teſtamentary and Wat | 


mal Laws could not be Municipal, 


but were ſuppoſed of a more uni- 


verſal Nature, and required to be 


-acodmmorated to the different 
Laws of the ſeveral Parts of the 


Empire, theſe Matters were ap- 
propriated to the Cognizance of 


Men, who were ſuppoſed to adapt 


their Deciſions, as near as they 
could, to the general Laws of 
Equity, and the Chriſtian Covenant, 
which varied the Laws of Marr! Tiages, 


17 has been the general Rule 
of the Latin Church, that the Se- 
cular judge is obliged to aſſiſt the 


Eccleſiaſtical, in the ſame Manner 


as one Secular Judge 15 bound to 
aſſiſt the other: And when the 


* 2. fs Church 


. —— — 


628) 


EC beck has delivered a Man to the 


Secular Arm for Contumacy, he is 
preſumed to be delivered over to 


jufler all the Punifhments, which 
che Civil or Municipal Low inflicts 
on contumacious Perſons. Alot. 


Reg. 3. de Preſumptionbus. And P 


tho' the Municipal Laws of this 


King dom, ſeem to be peculiar with 
reſpect to the Writ de Excommu- 
micato capiendo, it not appearing 


that there is any ſuch particular 


Writ in being in other Countries; 5 
yet ſometh! ing in Subſtance equi- 
valent might poſhbly have been 
practiſed in the Wettern Diſtrict 


of the Empirc, before the Juſti— 


nan Code was compiled : For in 
| the End of the Theodofran Code, 
1 FRO h is prior to the Juſtinian, 
chere is a Law to be found, which 
* laid. to be an Edict of Conſtan- 
iro the Great, that the Bithops 

Sentence hall be put in Execution 


* 


7 the ard mary Magiſtrates, pre- 


lent „ 
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ſently and without Delay, and not- 


withſtanding any Impediment, C. 


Th. de Epiſc. Fudic. Which Selden 
in Uzor Hebraica, I. 3. c. 28. be- 


| heves to be genuine ; and he 


ſupports an 1 relating to 


Divorces on the Authority of it: 
And it is ſaid, that the Breviary of 


the Theodofian Code was held in 
great Eſteem 1n all Parts of the 


Weſtern Empire, as well after, as 
before the Reign of Fuſtinian ; 


tho' Juftrman thought to have ſap- 


preſſed it, by ſetting forth his 


Code, . Iſtor. di Napol. 1 
can't therefore find out for what 


4 | Reaſon this Writ, which perhaps 


took place in Subſtance ; in the Be- 


ginning of the IVth Century, ſeems 

to be depreciated, as if it were 
only peculiar to this Nation ; for 
the Aid of the Civil Court was 


looked upon, as I preſume, in all 


Parts of the Weſtern Empire, . 
dot abſolutely : as a Debitum Juſti- 


Li, 
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tiz, yet as a Favour granted by 
the Law, which no Law could re- 
member it had refuſed ; and all 
Perſons under the Seßtener of Ex- 
communicatio Major, which is the 
only Excommunication now prac- 
tiſed in this Church, are in all 


Countries expoſed to the Danger 


of Banniti, and deemed as Perſons 
under the greateſt Disfavour of the 
Civil or Municipal Laws, from the 
Inſtant that the Excommunication 
18 ſignified. And tho' there may 
be a Difference in the Form of 
granting the Aſſiſtance of the Civil 

Power; yet, as all the particular 


Laws of different States and Cities 


tend to the lame Purpoſe, in one 


View or another, it can never be 


a good Ground of Exception againſt 


2 Law that it differs in Form from 


the Municipal Laws of other Coun- 


tries; and fo much the leſs, as I 
bel: eve, it will e that there 
By 18 
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15 no one univerſal Form ſubſiſt- 


ng. 


NoR can 1 lee any good Reaſon 


why it ſhould be infinuated, that 
to excommunicate and diſable for 
ſmall Coſts, is a Puniſhment ex- 
| ceeding the Offence : : For certainly 
it 18 impoſſible to diſcern the Ma- 
g¹¹ and Minus of the Contumacy, 
by the Smallneſs of the Sum; for 
as in the Caſe of Charity, the two 
Mites which the poor Widow caſt 
into the Treaſury were more ac- | 
ceptable to God, than what others 
did caſt in of their Abundance, 
Mark xii. 42. So in the Caſe of a 
el ad obſtinate Will, the 
Refuſal of the Payment of a ſmall 


Forfeiture may be more criminal, 


than the Refuſal of the Payment 


1 of a greater; and therefore the 
3 Objection againſt excommunicating 
for {mall Colts, Is an Argument 


equally 
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equally ſtrong and good againſt ex- 


een ſor the greateſt, 


N is it a ſolid Objec- 


tion (which has been made by o- 
thers) that this Method of pro- 
ceœeding to Excommunicaticn in 
Civil Cauſes, was blam'd, from 
the Beginning of the ee 


by Cartwright and ſome of the 
Referers.” Their chief View was 


to prevent the Abuſe of Eccleſi- 


aſtical Power, as practis d under 


the papal Diſcipline, by proceed= 


ing to Excommunication in Poli- 
tical Controverſies, and carry ing it 


ſo far as to depoſe Kings in Virtue H 
of the Cenſure. But now that the } 


Reformation has been 10 long elta- 


| bliſhed, this Argument w 45 was 


founded on the papal Abuſe ol 


Excommunication, is no more to 
the Purpoſe, than if a Man were 
to object to the Uſe of the Lords 
Supper becauſe the Papiſts took # 


Occa- 


— 


5 


7 7 ; bs - 4 ee” oh T > 38-5 
Pa. W £ 
« he d 3 8 ow Lo FFOS ws «. wat * 
R nn ih oo LOL 8 4. A "i z 

e N e 

e * N enn CEIOES? 
* x F 

þ 

; ' 


ie. Re IG 


Declaration, 


(33) 


Occaſion, from that venerable In- 
ſtitution, to invent the Doctrine of 


Tran ſubſt ſtantiation. All theſe A- 


buſes were effectually reformed by 
the Church, when the Church re- 
nounced „ e to the See of 


Rome (from whence only theſe 


extraordinary Excommunications 
iſſued) and when the Prince was 


declared the ſupreme Head and 
Governor of the Chuch, by Church 


and State, there could be no Au- 


thority left to excommunicate the 


King, becauſe the Cenſure was 
void of Authority without him. 
The King being inveſted by this 
with the Poteſtas 
Juris, in all Caſes Eccleſiaſtical, 
as well as the Nada Poteſtas Fact, 
N 1 Eccleſiaſtical, which 
only is allowed him by che 
; Papiſts. ; 


Et. 


Tals 1 likewiſe 9988 8 
to aboliſh the Privilege, | at pre- 


lent 
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| ſoak ial by the Chancellor, of 7 
diſpoſing of the Commutation 
Money : And, it is intended, that 
it ſhould be diſpoſed of by the 
Miniſter and Church-wardens, and 
Overſeers of the Poor, or the Ma- 
jority of them, under the Di- 
rection of two Juſtices of the 


P cace. 


fo 1 canxoT but obſerve here, 
That the Overſeers of the Poor 
may always be the Majority; for 
the Poor Act, 43 Elzabeth, di- 


rects, That * ſubſtantial Inha- 


Ll may be made Overſeers of 


the Poor; as alſo that if this Money 


_ Part of the Poor Rate, 


it may be applied to the Eaſe- 
0 Ho of the Eſtate of the Offen- 


der. But if an Alteration is to be 


made, - that Change will be 


the beſt, which is moſt effectual, 
and and not diveſt. of Privilege. 


1 he Chancellor might direct the 


—— i. 
A - 


Py | Method, 
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Method, 1 which this Money 


ſhould be- laid out in the Parith 


where the Offence was given, and 
no where elſe, and a proper Ne. 
turn ſhould be made to him ; and 


if this were the Direction, no 


Loſs would be incurred, or Com- 
| plaint made. 


Tyr E Officers of Courts of 


Juſtice never fail to enhance their 


Fees, when the Price of Things 


neceſſary for Life increaſes ; Men 
that ſubſiſt on a Profeſſion, will 
always endeavour to extend their 
Profit 1n Proportion to Neceſſity, 


or what may be thought ſo. But 


there ſeem to be Þ andamental 


Laws, which Commiſſion other 
Judges to enquire and take Cog- 


nizance of any grievous PTE 


of this Kind, and theſe. Laws have 


not the lefs Force, becauſe the 
1 175 may not be reciprocal, 


that is, that the Church has no 


1 uch 


2 
ſuch Power of Cognizance in its 
Turn: A Defect of Power in Re- 
4 gaction, is no Reaſon why thoſe 
8 that have Power to protect, may 
| not exerciſe their Juriſdiction. In 
4 Courts of equal Power of Action 
0 ä and Re- action, frequent Inſtances 
=. occur, where ſuch Enquiry has 
=: practiſed, tho' the Objects 
bi A4of their Enquiry | 3 Buſineſs has 
85 been different. particularly 
occurs, as I now ** that Piſo, 
the Prætor betwixt Strangers and 
the Citizens of Rome, cauſed his 
Tribunal to be brought near to 
that of Verres, the Prætor of the 
i 1 City, „in R to hinder the inſu- 
15 lious, or unjuſt Decrees of Verrer, 
1 Wy - and the Citizens fled from the | 
j „ Tribunal of erres to that of P- 0 5 
{= as by Law they might, ſays ' A 4 
0 e N Bodinus de Repub. Lib. 1 
Ki if I ſhould ſay, that = 
=. Bios had Power to regulate the 
. of their own Courts, which, : 
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1 preſume, they think hey have 


not, ſince there appears no Lift of 
legal Fees, it might well be 


maintained by the Preamble to 


31 Edward III. Cap. 4. and 
21 Henry VIII. Cab. 5. Where 


the Correction of Officers, in theſe 
s Points, is ſuppoſed to be entirely 


in the Biſhops. If they have ſuch 
1 13 ower, a Law, no longer than one 


of the twelve "Tables, would ren- 


der the Biſhops Hebls to all future 


Blame, in theſe Points, as the 


want of it at preſent excuſes them. 


Bur I ſhall fay no more as to 
the Fees, which, as they are leſs 


than 1 in the 5 Courts of Juſ- 


tice, may be more difficult to be 
regulated; but as to the Points of 


Diſcipline and Excommunication, 
I cannot but farther obſerve, That 
there have been ſome very late 
Regulations drawn up by the 
Convocation, perticutarly in the 


Year 


PPP 


4 
| 
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( 38) 


Year 1704, Burnet, Vol. 2. Page 


380. So likewiſe in 1711, the 


Queen licences the Convocation 
to conſider how to redreſs Abuſes 
In Excommunications, Page 569. 
And it is ſaid the Biſhops went 
thro! all the Matters recommended 

to them, Page 573. Now, _ 
theſe Materials are {till in Being, 

1 ſuppoſe, and, in a Manner, 

finiſhed for the anderen 5 a 
ſucceeding Convocation; „ 
humbly hoped, that, in A 1 
Time, there will be ſome Con- 
deſcenſion ſhewn to the Judgment 
of this Body upon theſe Matters, 
which fall fo peculiarly within the 
the Sphere of. their Study and 

Obſervation. 


THE 1 Methods STAY were 


aled in the Beginning of the Re- 
formation, are cer tainly the beſt to 
ſupport it. It has been the Uſage, 
1 Then Matters of Faith and Diſci. | 
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„ 
pline were concerned, to accept 
of the Advice of the Clergy aſ- 
ſembled i in Convocation. Accord- 
ingly, in * 1362, the Convocation 


prepared Bills to be eſtabliſhed in 


Parliament, for the better provid- 


ing religious Worſhip and Order. 5 


The ſame again was done in 1572, 


ut Gladins Gladium Fuvaret. And 


in 1586, it was declared, That it 


appertained, under her- Majeſty, 


to the Convocation-Houſe, to pro- 
poſe the Reformation of what 
might be generally amiſs ! in Ee 


cleſiaſtical Affairs. And it is the 
more to be wiſhed, by all ſincere 
Chriſtians, that this Aſſembly may 
be e ; in a proper Time, 
and a Prolocutor cholen, and thaie | 
Advice required, becauls it is re- 
markable, that the great Increaſe | 
of Vice and Immorality, and Infi- 
delity, in this Kingdom, bears the 
lame Date with che Diſcontinu- 1 


5 RN 
* Vide Strype on the reſpective Years. 


ance of the Seſſion * this Aſſem- 
bly. 


Reaſon, at preſent, for referring 


vocation, as Perſons of Dignity i in 
the Chard ſeem to be divided, 
with regard to their Opinions, 


about the Manner of making the 
Cenſures of the Church effectual, 


and proceeding againſt E : 


ence of Opinions, from printed 


thought very exceptionable in the 
Scheme; namely, the firſt and ſe- 


cond Articles, mentioned as the 


Beginning of this Paper. ies 
fitter Method can be followed, 
this Caſe, than that which Was 


with the whole Church. They 


(4) 


THERE is fo much the greater | 


the Matters in Debate to a Con- 
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It appears, that there is a Differ- 


Accounts, which juſtify, or ſem 
to approve, what others have 


Subſtance of the Scheme, in the ® 


taken by the Apoſtles and Elders, 


met 


| bs. 
met together at Jeruſalem, and 
drew up an Epiſtle, and ſent it to 
the Brethren at Antioch, which, 
when they had read, they rejoiced 
for the Conſolation, Acts xv. And, 
no doubt, but it was the only Way _ 
| to ſettle the Points then contro= _ 
verted, foraſmuch as the Deter- 
mination of the whole Synod be- 
came an univerſal Declaration of 
the Church, which bound every 
ſingle Member of it, and was not 
liable to the Exceptions of parti- 
cular Men, one of whom might 
fay, he was of Paul, another of 
Cephas, and another of Apollos. 


BuT when theſe Thoughts are 
thus ſuggeſted, with Regard to 
4 the Convocation, I am obliged to 
ſay, that IJ am far from allowing 
that the Convocation is, in any 
| wile, expowered to offer Expedrents, 
towards abolithing the Point of 
Diſcipline now in Queſtion, I mean | 
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the Care of Office, which thoſe, 
who are appointed Paſtors, have 
over the Flock of Chriſt, but only 
to preſerve and maintain it, by 
5 regulating, but not aboliſhing the 
judicial Proceedings ; ; for as Chri 


intended, that his 8 ſhould 


be eſtabliſhed by human Laws, 
neither the Miniſters of the 
Church, nor Perſons who are au- 
| thorized to protect the Church, 
will ever decree the Diſ- eſtabliſh-' 
ment of theſe Laws, at leaſt, 
without ſubſtituting others of 
ſimilar Efficacy, and equally con- 
| formable to the Inſtitution of 
6 brift and his Apoſtles. And as 
to the other e the Cogni- 
zance of which has buen ſettled 
by the longeſt Ulage, or any Load 
which the Scheme in Queſtion in- 
tends to lay on Proceedings againſt 
Offenders, there is as little Rea- 
ſon to ſuppoſe, that ever there 
will be an Inclination to propoſe 
the 
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( 43 
the nepal of Laws nde in 1 Sup- 


port of them, without allo agree- 


ing with an UNANIMOUS Conſent to 
propoſe to ſubſtitute ſome Laws 


in their Place unanimonſly agreed 
to be of equal Power, as there is 
to ſuſpe&t that they will not 
be watchful not to give Way 


to the Purpoſes and Dictates of 


Thr: Mill. 


AND, as I have mentioned 


"above, that the Care of Office is 
of Apoſtolical Inſtitution, and 
therefore of a Permanent unchang- | 
able Quality, 1 ſhall likewile fay 


2 Word or two more concerning 


this Branch of Chriſtian Duty, as 


it is a Part of the Conſtitution of 
the Realm. I ſhall enter into no 


more Arguments; = | ſhall only : 


als Leave to confider” the Clergy 
as a State of the Kingdom, and 
bound to the various Cares of their 


Once by the Laws of the Con- 


e ſt. itution; 


(44) 
ſtitution; and then quote a Paſ- 
ſage out of Bodinus de Republica, 


i 3. C. 7. not as the Opinion of 


an eminent Lawyer only, ſince the 


Matter in Queſtion may come to 
be debated by Perſons, who are 
not to be determined by Opinions; 


but, indeed, as the Parliamentary 


Reſolutions ” Þ ſeveral Kingdoms 
and States, which I ſabmit with 


out Application, Ihe Manner in 


which he introduces theſe Reſolu- 
tions, is by giving an Account of 
a Tranſaction, in which he bore 

2 Part n as Member of 1 


Parliament which - appeared, 


length, not leſs careful of the Re 


' putation of its Equity, than of any 
other Privilege, however extenſive 


and valuable 1 in the Enjoyment. 


Iu faith, If the Aſſemblies of | 


Eſtates in a Common-wealth, are 
compoſed of three Orders, or De- 


 grees of Men, vis. of the Clergy, 


the 
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the Nobility, and the Commonal- 
ty, nothing can be done, or de- 
creed, by any two of the Orders 
to the Hurt or Prejudice of the 
third, eſpecially if the Matter 


concerns any one of the Orders by 


: itſelf apart. 


Hz then gives an Account, how 
he was ſent a Deputy for the 
Province of Vermandois to Blois 

1 (when King Henry III. called an 

* Aſſembly, or Parliament, of all 

f the Kingdom of Fr ance) He faith, 5 

that a great and important Que- : 

ſtion was there moved, among the 
three Eſtates, whether it were not 
only ine ent but better, that 

the Requeſts of the People ſhould 
be judged and determined, before 
the Prince, by thirty-ſix Perſons, 


which every one of the three Or. 


ders ſhould elect, than by the 


Prince himſelf by his Council. : 
Thr! Clerg 87 and Nobility, he ſaith, 


A had 7 


(45) 


had not only ſo agreed, but has - 


drawn many of the Deputies. of 
the People to the Reſolution. 


Hut he ſays, that, the Matter be- 
ing throughly debated,” he de- 
nied that the Deputies of the 
People had a Power to agree to 


the Alteration, without a ſpecial 


Commiſſion fs: the People; 

and tho' ſuch Commiſſion were 
granted, he aſſirmed, the Matter 
could not be done, without e, 


poling the Common-wealth to 


great Danger. And when the 
Arch-biſhop of Lions, Preſident 
ol the Eccleſiaſtical State, with- 
ſtood him, ferioufly alledging, 
That the Clergy and Nobility had 
already reſolved: He ſhewed them, 
that RN Prerogative had, ſrom all 
5 Antiquity, been referred to the | 
three Eſtates, as that no two of 
them could reſolre any Thing to 
the Prejudice of the third. Ag ijt 
had been agreed before, without 


- 3 any 


* 2 


wy ( 47 
any Debate, in the Parliaments 
at Orleance; and as it is alſo de- 
cided in the Diets of the Empire, 

and the Parllaments of England 
and Spain : And when the Matter 
came again to be conſidered, the 


two Eſtates diſapproved of their 


former Intentions. 


FINES 


IN 


. * 


= PS 
{ 57 . 
7 - # 


N 4 8 A A 7 ROE ISDN TIDES, 
3 4 TC Fe © 15 Ty 6 3 
0 MEE » 2 EO ER IH 
Li 
. 
3 
6 
8 
9 * 
5 - 
* 
8 
* 
Non 
_ 
5 
7 
f 
5 
4 
bl 
- 
[ 
e 
ol 
— 
I 


n A . ee ©, * 


— 
. ere Be Ae eee 


— —— — 
n 
Wim, Wy 7 


e E 4 WC Tt 


A e 


